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PER G. MANJUNATHA, ACCOUNTANT MEMBER:

This appeal filed by the Revenue is directed against the
order passed by the learned Commissioner of Income Tax

(Appeals)-11, Chennai, dated 02.04.2018 and pertains to

assessment year 2015-16.
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2. The Revenue has raised the following grounds of appeal:

1. The Assessing Officer is not justified in making an addition of
Rs.1,22,83,021/-as Long term capital gain

2. The Assessing Officer is not justified in taxing the capital gains
arising out of Rural Land since its exempt.

3. Moreover, the assessing officer ought to have accepted the
fact that Property is a Joint property as reflected in property
documents and should not tax the entire gains in our hands.

4. The Assessing officer ought to have accepted the
improvement expenses made on the property based on
evidences provided

5. The Assessing officer is not justified in disallowing a sum of Rs
5,38,72,144/- under Section 40A(2)@) since expenditure is on
an arms length basis as defined in Clause (ii) of Section 92F

6. For these grounds, and for such other grounds that may be
adduced at the time of hearing, it is prayed that the order
of assessment be cancelled.

3. The brief facts of the case are that, the assessee is in the
business of property development, filed its return of income for

the assessment year 2015-16 on 30.10.2015, declaring a total
income of Rs. 1,39,89,350/-. The assessment has been
completed u/s. 143(3) of the Income-tax Act, 1961 (hereinafter
referred to as “the Act”) on 27.12.2017 and determined total
income of Rs. 8,01,44,515/-, by making additions towards

income from long term capital gains and disallowed sub-contract
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expenses paid to M/s. Mayan Infrastructure Pvt. Ltd., amounting
to Rs. 5,38,72,144/-, on the ground that the assessee could not
file necessary evidences to prove sub-contract charges paid to
above party is genuine in nature. The assessee carried the
matter in appeal before the first appellant authority and the Ld.
CIT(A) for the reasons stated in their appellant order dated
02.04.2018, deleted additions made by the AO, on the ground

that the assessee could able to file necessary evidences
including return of income filed by M/s. Mayan Infrastructure
Pvt. Ltd., along with financial statements for the relevant
assessment year and also the Department has assessed the
contractee u/s. 143(3) of the Act and accepted the income
declared in return of income filed for the relevant assessment

year. Aggrieved by the Id. CIT(A) order, the revenue is in appeal

before us.

4., The Ld. DR, submitted that the Id. CIT(A) erred in deleting
additions made by the AO towards sub-contract charges u/s.
40A(2)(b) of the Act, without appreciating fact that when the AO

has issued notice wu/s. 133(6) of the Act, M/s. Mayan
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Infrastructure Pvt. Ltd., did not respond and filed necessary
details. Further, when the inspector of Income-tax visited the
address of the contracteeg, it was noticed that no such firm was
found in the given address. The AO, on the basis of inspector
report and also non-response from the party came to the
conclusion that payment made to above party is bogus in
nature, which cannot be allowed as deduction. He further
submitted that, if you go through financial statement filed by
the assessee, in respect of sub-contractee it appears that even
the total payment made by the assessee was not fully accounted
in the books of accounts and further, except this receipt there
is no further receipts from business. From the above, it is very
clear that payment made to above party is not genuine and

thus, the AO has rightly made additions, but the Id. CIT(A)

simply deleted additions made by the AO.

5.  The Ld. Counsel for the assessee, referring to various
documents including the order of National Company Law
Tribunal, Chennai Benches dated 06.04.2018, submitted that
Company was undergoing Insolvency and Bankruptcy Code

(IBC) proceedings in pursuant to a petition filed by one of the
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corporate creditor and because of this reason, nobody was
available to respond to the proceedings with necessary
evidences. However, fact remains that the assessee has filed all
details including ITR filed by the sub-contractee along with
relevant financial statement and also filed income tax
assessment order passed by the Department, in the case of M/s.
Mayan Infrastructure Pvt. Ltd. The Ld. CIT(A), after considering
relevant submissions of the assessee has rightly deleted

additions made by the AO and their order should be upheld.

6. We have heard both the parties, perused materials
available on record and gone through orders of the authorities

below. The sole basis for the AO to disallow sub-contract
expenses paid to M/s. Mayan Infrastructure Pvt. Ltd., was that
said entity is bogus in nature existed only in paper. The AO has

reached to the above conclusion on the basis of report of the

inspector of Income-tax, where he has stated that when he had
visited the given address of M/s. Mayan Infrastructure Pvt. Ltd.,
no such company was found in the given address. The AQ,
further was of the opinion that when notice u/s. 133(6) of the

Act was issued to M/s. Mayan Infrastructure Pvt. Ltd., no reply
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from the party was received. Therefore, he came to the
conclusion that M/s. Mayan Infrastructure Pvt. Ltd., is a bogus
entity and payment made by the assessee to said entity is non-
genuine in nature. Therefore, disallowed total payment u/s.

40A(2)(a) of the Act.

7.  We have given our thoughtful consideration to the reasons
given by the AO in light of various details filed by the assessee
and we ourselves do not subscribe to the reasons given by the
Assessing Officer for the simple reason that the assessee has
filed income-tax return filed by the M/s. Mayan Infrastructure
Pvt. Ltd., along with financial statement for relevant financial
years and explained payment made to said party. The assessee
had also filed assessment order passed u/s. 143(3) of the Act by
the DCIT, Corporate Circle 4(1), Chennai in the case of M/s.
Mayan Infrastructure Pvt. Ltd. From the above, it is very clear
that the sub-contractee i.e., M/s. Mayan Infrastructure Pvt. Ltd.,
was very much existed and also carried out business, which is

evident from the fact that sub-contractee has filed income-tax
returns for the relevant assessment year disclosing contract

receipts from the assessee. Therefore, we are of the considered
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view that the observation of the Assessing Officer that M/s.
Mayan Infrastructure Pvt. Ltd., is bogus entity and existed only
in paper is devoid of merits. In so far as, genuineness of
payment made by the assessee towards sub-contract charges,
it is not in dispute that the assessee has deducted applicable
TDS as per law and also made the payment through proper
banking channel. The Id. Counsel for the assessee, had also
clarified doubt raised by the Ld. DR for the revenue on the issue
of mismatching payment made by the assessee and gross
receipts admitted in the financial statement of sub-contractee
and explained that said difference is on account of GST/VAT
payment, which has been separately accounted in the books of
accounts of the assessee. From the above, it is very clear that
payment made by the assessee towards sub-contract charges
to M/s. Mayan Infrastructure Pvt. Ltd., is supported by necessary
evidences and also the payee has accounted said receipts in his
books of accounts. The AO, without appreciating relevant facts
simply disallowed payment made by the assessee towards sub-
contract charges. The Id. CIT(A), after considering relevant

submissions of the assessee has rightly deleted additions made
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by the AO and thus, we are inclined to uphold the findings of

the Id. CIT(A) and dismiss appeal filed by the Revenue.
8. In the result, appeal filed by the revenue is dismissed.

Order pronounced in the court on 05" April, 2023 at Chennai.
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